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State Office of Administrative Hearings

Shelia Bailey Taylor
Chief Administrative Law J ndge

January 16,2008

Alan Steen

Administrator

Teyas Alcobolic Beverage Commission
3806 Mesa Drive

Austin, Texas 78731

RE: Docket No. 458-08-0221/TABC vs. ROBERTO JORGE PEREZ
BUDDY’S GROCERIES INC.

Dear Mr. Stecn:

Please find enclosed a Proposal for Decision in this case. It contains my recommendation
and upderlying rationalc.

Exceptions and replies may be filed by any party in actorcance with 1 TEX. ADMIN
CoDE § 155.59(¢), a SOAH rule which may be found at www.soah Stele IN.Us
Sincerely, / |
'J | | ] . 'L&
: [ Y I/U""‘i‘}"%\ YRV
'MELISSA M. RICARD

Administrative Law Judge
MM R/ mar
Enclosure

Sandra K. Patton, Stafl Attorney, Texas Alconolic Beverage Commission, 5816 Mesa Drive, Austin. TX 78731-
VIA REGULAR MAIL ’

1.ou Bright, Lirector ol «cyal Services, Texas Alcohotic Beverage Conumission, 5806 Mesa Drive. Austin, TX 78731
VIA REGULAR MAIL. _

Jose Marid Alvarez. Atorney for Respondent. 501 North Britwon, Rio Grande, T 78582 - \wg_Ui_AJ_{_MA,LI_

5155 Flynn Parkway. Suite 200 @ Corpus Christi. Tecos 78411-4139
{361) 884-3023 Fax (361) 884-3427
http;/!www.s(mh‘stuu:.txm
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TEXAS ALCOHOLIC BEVERAGE § BEFORE THE STATE OFFICE
COMMISSION §

| §

VS. §

| 8 OF

ROBERTO JORGE PEREZ §

D/B/A BUDDY'S GROCERIES, §

INC., Respondent § ADMINISTRATIVE HEARINGS

PROPOSAL FOR DECISION

The statf of the Texas Alcoholic Beverage Commission (TABC or the Commission) brought
this enforcement action against Roberto Jorge Perez d/b/a Buddy’s Groceri :s (Respondent) for offenses
committed in violation of the Texas Alcoholic Beverage Code. The Respondent did not make an
appearance at the hearing. This Proposal for Decision finds the allegations proven and adopts the

recommendation of the staff that the Respondent’s permit/license issued by the TABC be cancelled for

cause

PROCEDURAL HISTORY, NOTICE, AND JURISDICTION

The Commission and SOAH have jurisdiction over this matter as reflected in the conclusions
of law The heanng n this matter was convened on November 12, 2007, at the offices of the State
Office of Administrative Hearings (SOAH) in Corpus Christi, Nucces County, Texas, by Melissa M.
Ricard, Administraive Law Judge (ALJ). TABC’s Staff was represen ed by its counsel, Sandra K
Patton. The Respondent did not make an appearance at the hearing. Bzcause the hearing proceeded
on a default basis and TABC’s factual allegations are decmed admitted as true, the ALJ has

incorporated those allegations into the findings of fact below.

1., EVIDENCE AND AFPLICABLE STATUTORY PROVISIONS

The Texas Administrative Code, atl TEX. ADMIN. CODE (Rules) in § 15555, provides thatif

a party does not appear for a hearing, the factual allegations contained in the notice of hearing will be
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_as described in the findings of fact. it is deemed as admitted that the

oyee with criminal negligence so d. dispensed, or dehvered

1ated TEX. ALCO. BEV. CODE ANN CODE (CODE) §

106.03. 'ﬁherefore,\Code § 11.61 authorizes the Commission to cancel Respondent’s permit,

The notice of hearing, dated September 21, 2007

at the hearin
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is credible evidence that the nouce o
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the Commission will proceed without ycu
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1If. RECOMMENDATION
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part of the record, which shows that tie Respondent has six other

crages to minors  Staff recommended that

d, and the ALJ agreed with that recommendation
IV. FINDINGS OF FACT
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3 On the same date, TABC’s Staff sent a notice of hearing regarding the violations of the Texas

Alcoholic Beverage Code to the attorney of record for the Respor dent, Jesus Maria Alvarez,
501 North Britton, Rio Grande, Texas, 78582, The notice was sent to the attorney’s facsimile
number, (956) 487- 7521.

4, The noticegof hearing contained a statement of the time, location, date, and nature of the
hearing; a statement of the legal authority and jurisdiction under which the hearing was to be
held; a reference 1o the particular sections of the statutes and rules involved; and a short plain
statement of the allegations and the relicf sought by the TABC.

th notice of hearing sent by return receipt requested marl was signed for by the Respondent
ahd the green acknowledgment card showing this signature was retumed to the TABC on
Qctober 1,12007.

6 'lll;)e notice}of hearing contained the following language in capita’ letters in 12-point boldface
type: |

If you fail to appear at the hearing, the Commission will praceed without you and the
allegations in the notice will be deemed admitted as true, and the relief sought may be
granted by default.

7. On October 2, 2007 the State Office of Administrative Hearings issued Prehearing Order No.
1, specifying that the matter would be heard on November 12,2007 at 11:0C a.m. at the offices
d)f the State Office of Administrative Hearings, Corpus Christi, Nueces County, Texas. The
quder required the parties to file a notice of intent to appear.

8 n November 1, 2007, 1.M. “Chuy” Alvarez, filed a notice of infent to appear on behalf of the
Eespondent, stating that he would appear in person on the date ard time that the matter was set

for hearing.

9. The heariy‘ag on the merits was held on November 12, 2007, at the offices of the State Office of
Administrative Hearings, Corpus Christi, Nueces County, Texas. Staff was represented Dy its
counsel, $andra K. Patton. The Respondent did not appear and was not represented at the
jhearing, dnd the record was closed on the same day.

10. On the day of the hearing, the Administrative Law Judge (ALT) conducting the hearing called
Mr. Alvarez’ office because he failed to appear for the heanng. The ALJ was informed by an
individual named Leo that Mr. Alvarez was participating i1l feceral court in McAllen , Texas
and weuld not be attending the hearing in Corpus Chrisii. Mr. Alvarez did not inform SOAH

1 i 1 s R ™ ta me P Yivge
v1at he was unable appear and did not make any furtber fhngs.

The hearing proceeded on a default basis, and the allegations coatained inthe notice of hearing
were deemed admitted as true.
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{2. ~ On or about February 10, 2007, Respondent or its agent, servant or employee with criminal

negligence sold, dispensed, or delivered an alcoholic bev erage to a minor
13 The Respondent’s license history shows that the Respondent has 3ix prior violations, four of

which are for salc of alcohalic beverages to minors.

Y. CONCLUSIONS OF LAW

TABC has jurisdiction over this matter pursuant to TEX. ALCO. EEV. CODE ANN. §§ 6.01 and
11.61.

SOAH has junsdiction to conduct the administrative hearing and to issue a proposal for decision
containing findings of fact and conclusions of law pursuant to TEX. GOV'T CODE ANN. CH. 2003.

3 Notice of the hearing was provided as required by the Administrative Procedure Act,
TEX. GOV'T CODE ANN. §§ 2001.05! AND 2001.052.

4 Notice of the heaning was sufficient 10 allow entry of default d=cision under State Office of
Administrative Hearings rules, 1 TEX. ADMIN. CODE § 155.55.

Based upon Findings of Fact No. 12, Respondent violated TEX. ALCO. BEV. CODE ANN. §106.
03.

6 Based on the foregoing Findings of Fact and Conclusions of Law, Respondent's permit should
be canceled for cause.

SIGNED January 10, 2008.
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ME IS SAM. RICARD
KDMINISTRAT (VE LAW JUDGE
STATE OFFICE OF ALMINISTRATIVE HEARINGS




